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This decision reviews requests by various parties for conditions in the "Houston/Gulf Coast" 
oversight proceeding that would modify the way in which rail service is provided in the Houston 
area. The proceeding was initiated in connection with the recent rail service crisis in the westem 
United Stales. Among othe. ' ings, we have decided to adopt a so-called "clear route" condition to 
enhance efTiciency and facilitate the smooth movement of railcars through the Houston Terminal, 
Under the "clear route" condition, the neutral and highly efficient joint Union Pacific Railroad 
Company (UP)/Burlington Northem Santa Fe Railway Company (BNSF) dispatching center at 
Spring, TX, will have the authority through its Joint Director to route traffic through Houston over 
any available route, even a route over which the owner of the train does not have operating 
authority. Thus, as a result of the Board's decision, a BNSF train may be permitted to operate over 
track of UP: a UP train may be permitted to operate over track of BNSF; and a Texas Mexican 
Railway Company (Tex Mex) train may be permitted to operate over track of either UP or BNSF. 

' This decision embraces: (1) Finance Docket No. 32760 (Sub-No. 27), Texas Mexican Railway 
Companv & Kansas Citv Southern Railwav-Constmction Exemption-Rail Line Between 
Rosenberg and Victoria. TX: (2) Finance Docket No. 32760 (Sub-No. 28), fiujJmglfiiLiifillflSm 
and Santa Fe Railwav Company-Terminal Trackage Riehts-Texas Mexican Railwav Cnmpĵ nV 
(3) Finance Docket No. 32760 (Sub-No. 29), Burlington Northem and Santa Fe Railwav Company-
-Application for Additional Remedial Conditions Regarding Houston/Gulf Coast Area: Finance 
Docket No. 32760 (Sub-No. 30), Texas Mexican Railway Company, et al.-Reauest Fnr Afjnpijr̂ n 
of Consensus Plan: Finance Docket No. 32760 (Sub-No. 31), Houston & Gulf Coast Railrnĵ rj.. 
Application for Trackage Rights and Forced Line Sales: Finance Docket No. 32760 (Sub-No. 32), 
Capital Metropolitan Transportation Authority-Responsive Aoplica ion-lnterchange Riyht̂ , 



STB Finance Docket No. 32760 (Sub-No. 26) 

We do not, however, adopt the so-called "Consensus Plan" sponsored by a group of shippers 
that seek open access in Houston; two affiliated railroads that seek to increase their traffic and 
revenues through govemment directive; and the Railroad Commission of Texas (KCT), which, for 
some years, has wanted to undo the Union Pacific/Southern Pacific (UP/SP) merger fot the 
Houston/Gulf Coast region and to use the merger proceeding as a way to provide many Houston 
shippers with more rail competitors than they had before the merger. While we understand and 
share Houston's interest in averting a future service crisis, wc will not undo the merger in the way 
that has been proposed. We find that implementation of the merger has provided important solutions 
for the recent emergency, and the Consensus Plan, which would undo the merger in the Houston 
area, conflicts with our goveming statute and with fundamental policies underlying it. 

1, The Consensus Plan is premised on the idea that shippers should, wherever possible, be 
served by more than one railroad, even if, in order to produce slich a system, railroads that own the 
majority of an area's rail infrastructure would be required to share their property with others that do 
not. Here, the conditions that the Consensus Plan Parties seek would add two new competitors — 
BNSF and Tex Mex — for numerous Houston-area shippers that were served by only one carrier 
before the merger, and that therefore did not lose competitive rail service as a result of the merger. 
Because we find that the Consensus Plan is not necessary to remedy any merger-related harm, it 
effectively constitutes "open access." If we adopt the Consensus Plan, then there is no basis on 
which we could refuse to provide for open access throughout the rail system. 

Whether an open access regulatory scheme for the railroad industry is good for carriers, 
shippers, and the Nation, absent demonstrated merger-related harm open access — as even a 
representative of the Consensus Plan Parties conceded at oral argument (Transcript at 17-18) — is 
not provided for in the statute that the Board currently administers, and thus, in our view, is a matter 
more appropriately debated in Congress, 

2, The Houston/Gulf Coast Oversight proceeding was initiated in connection with the 
UP/SP merger. Well-established transportation law recognizes that some shippers are served by a 
single railroad. It also recognizes that such "captive shippers" may pay higher rates under "demand-
baser* differential pricing" legal principles that govem the railroad industry, to reflect the economies 
of the railroad industry and the fact that some rail traffic is more captive and some more competitive. 
Because the railroad industry is not an open access industry, and because some shippers may pay 
more than others under the law that we administer, merger proceedings are not used as vehicles to 
equalize the competitive positions of shippers generally. The Board does adopt competitive 
conditions to ensure that a merger does not put shippers into a worse position than they were in 
before, and in this case it imposed several such conditions. But a well-established principle of rail 
merger law is that the conditions that the Board imposes in a merger proceeding are designed to 
ameliorate spjcific merger-related harm, not to simply add more competitors. 
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